11 USC § 1326(a)(2)
26 USC § 6321
“ 8§ 6331(a)
“ 8§ 6331(b)
“ 8§ 6332(a)
“ 8§ 6334(c)
| evy
In Re Floyd and El ai ne Beam District Ct. # 97-6330- HO

Bankruptcy C. # 693-60094-aer 13

5/ 14/ 98 Hogan (reversing Radcliffe) Publ i shed at
229 B. R 454,
81 AF.T.R 2d 98-2292;
98-1 USTC P 50, 469

Debtors voluntarily dism ssed their Chapter 13 case. At the
time of dismssal, the Chapter 13 trustee held $24,000 in
undi sbursed funds. The IRS served the trustee with a notice of
| evy on such funds, directing himto turnover said funds in
partial satisfaction of Debtors’ 1981 tax liability. On notion of
the trustee, the Bankruptcy Court, applying 11 USC § 1326(a)(2),
ordered the funds returned to the debtors. However, the
Bankruptcy Court stayed that order pending appeal.

On appeal, the District Court reversed, holding: The funds
in the trustee’s possession were subject to levy and surrender to
satisfy the IRS lien. See 26 USC 88 6321, 6331(a)&b), 6332(a)
and 6334(c). Because the IRS would ultimtely hold the superior
right to the funds if disbursed to the Debtors, judicial econony
favored enforcenent of the lien in the readily avail able forum
Further, the Bankruptcy Court’s ruling conprom sed the IRS power
to use "any neans” under 26 USC § 6331(b) to seize encunbered
property. The District Court ordered the funds disbursed to the
| RS.

Note: This holding was affirmed by the 9" Circuit at 192
F.3d 941. See also Opinion # E99-22(4)
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